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SECRETARY OF STATE

APR 1 1 2004

KEVIN SHELLEY

HASTINGS COLLEGE OF THELAW

LIBRARY

STATE OF CALIFORNIA

April 20, 2004

TO:

All County Clerks/Registrars of Voters (04135)
VIA FAX, E-MAIL AND MAIL

l~uU~Yutfl JJttUC)

FROM :

Brianna Lierman
Elections Analyst
SUBJECT:

#1016. Limitations on Enforcement of Unfair Business Competition
Laws. Initiative Statute.

Allan S. Zaremberg and John H. Sullivan, the proponents of Limitations on Enforcement
of Unfair Business Competition Laws . Initiative Statute., have filed more than 373,816
signatures with the counties.
Therefore, pursuant to Elections Code section 9030(d), you are required to verify 500
signatures or three percent of the number of signatures filed, whichever is greater. If
you received less than 500 signatures, you are required to verify all the signatures filed
with your office and certify the number of valid signatures.
You have 30 working days from the date of the issue of this notification to finish you r
verification. If we produce the random for you, you have 30 working days from the date
you receive the set of numbers. If you need a set of random numbers produced for you,
please contact me at the number below or at blierman@ss.ca.gov.
Please disregard this memo if you have already checked the validity of the signatures on
the petition sections and submitted your certificate to us.
If you have any questions , please do not hesitate to contact me at 916.653.5844.
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LIBRARY

HASTINGS COLLEGE OF THE LAW

STATE OF CALIFORNIA

December 15, 2003

TO:

ALL REGISTRARS OF VOTERS OR COUNTY CLERKS AND PROPONENTS
(03380)

FROM:

~tl1Jtt1J0 c(U'c,IIJ1iL)
BRIANNA LIERMAN
ELECTIONS ANALYST

SUBJECT: Initiative #1016

Pursuant to Elections Code section 9002, we transmit herewith a copy of the Title and
Summary prepared by the Attorney General on a proposed initiative measure entitled:
Limitations on Enforcement of Unfair Business Competition Laws.
Initiative Statute.

The proponents of the above-named measure are:
Allan S. Zaremberg
John H. Sullivan
clo Richard D. Martland
Nielsen, Merksamer, Parrinello, Mueller & Naylor, LLP
1415 L Street, Su ite 1200
Sacramento, CA 95814
(916) 446-6752

ELE CTIONS D IVISION

15001]1" STREET - S11I FLOOR . SACRAMENTO, C;\ 95814 . (916) 657-2166 •
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MUSEUM , MA N AG EM ENT SER VI CES, SAFE AT HOME, D OM ESTI C PA RTN E RS REGISTRY, N OTARY PUBLIC, POLITI CAL IU, FORM

#1016
Limitations on Enforcement of Unfair Business Competition Laws.
Initiative Statute.

CIRCULATING AND FILING SCHEDULE

1.

Minimum number of signatures required: .................................................. 373,816
California Constitution, Article II, Section 8(b)

2.

Official Summary Date: ................................................................. Monday, 12/15/03

3.

Petitions Sections:
a. First day Proponent can circulate Sections for
signatures (EC §336) ............................................................ Monday, 12/15/03
b. Last day Proponent can circulate and file
with the county. All sections are to be filed at the
same time within each county (EC §336, 9030(a» ............. Thursday, 05/13/04
c. Last day for county to determine total number of
signatures affixed to petitions and to transmit total
to the Secretary of State (EC §9030(b» ............................... Tuesday, OS/25/04
(If the Proponent files the petition with the county on a date prior to 05/13104,
the county has eight working days from the filing of the petition to determine the
total number of signatures affixed to the petition and to transmit the total to the
Secretary of State) (EC §9030(b».
d. Secretary of State determines whether the total number
of signatures filed with all county clerks/registrars of
voters meets the minimum number of required signatures,
and notifies the counties .................................................... Thursday, 06/03/04*
e. Last day for county to determine total number of qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State
(EC §9030(d)(e» ............................................................... Thursday, 07/15/04

*Date varies based on the date of county receipt of verification.

INITIATIVE #1016
Circulating and Filing Schedule continued:

(If the Secretary of State notifies the county to determine the number of
qualified voters who signed the petition on a date other than 06/03/04, the last
day is no later than the thirtieth day after the county's receipt of notification).
(EC §9030(d)(e)).
f.

If the signature count is more than 411,198 or less than
355,125 then the Secretary of State certifies the petition as
qualified or failed, and notifies the counties. If the signature
count is between 355,125 and 411,198 inclusive, then the
Secretary of State notifies the counties using the random
sampling technique to determine the validity of all
signatures ............................................................................. Sunday, 07/25/04*

g. Last day for county to determine actual number of all qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State.
(EC §9031 (b)(c)) ..................................................................... Friday, 09/03/04
(If the Secretary of State notifies the county to determine the number of
qualified voters who have signed the petition on a date other than 07/25/04,
the last day is no later than the thirtieth working day after the county's receipt
of notification) (EC §9031 (b)(c)).
h. Secretary of State certifies whether the petition has been
signed by the number of qualified voters required to declare
the petition sufficient (EC §9031(d); 9033) ......................... Tuesday, 09/07/04*

*Oate varies based on receipt of county certification.

IMPORTANT POINTS

•

California law prohibits the use of signatures, names and addresses gathered
on initiative petitions for any purpose other than to qualify the initiative measure
for the ballot. This means that the petitions cannot be used to create or add to
mailing lists or similar lists for any purpose, including fundraising or requests for
support. Any such misuses constitute a crime under California law. Elections
Code section 18650; Bilofsky v. Oeukmejian (1981) 124 Cal. App. 3d 825, 177
Cal. Rptr. 621; 63 Ops. Cal. Atty. Gen. 37 (1980).

•

Please refer to Elections Code sections 100,101,104,9001, 9008, 9009, 9021,
and 9022 for appropriate format and type consideration in printing, typing and
otherwise preparing your initiative petition for circulation and signatures.
Please send a copy of the petition after you have it printed. This copy is not for
our review or approval, but to supplement our file.

•

Your attention is directed to the campaign disclosure requirements of the
Political Reform Act of 1974, Government Code section 81000 et seq.

•

When writing or calling state or county elections officials, provide the official title
of the initiative which was prepared by the Attorney General. Use of this title
wi" assist elections officials in referencing the proper file.

•

When a petition is presented to the county elections official for filing by
someone other than the proponent, the required authorization shall include the
name or names of the persons filing the petition.

•

When filing the petition with the county elections official, please provide a blank
petition for elections official use.

Enclosures

BILL LOCKYER
Attorney General

State of Califorllia
DEPARTMENT OF JUSTICE
1300 I STREET. SUITE 125
P.O. BOX 944255
SACRAMENTO, CA 94244-2550
Public: (916) 445-9555
Facsimile: (916) 324-8835
Phone: (916) 324-5490

FILED

December 15,2003
in the office of the Secretary of State
of the State of California
Kevin Shelley
Secretary of State
1500 - 11 th Street, 5th Floor
Sacramento, California 95814
RE:
SUBJECT:

FILE NO:

DEC 1 5 2003
KEVIN SHELLEY, ~ecretary of State

By
Initiative Title and Summary
LIMITATIONS ON ENFORCEMENT OF
UNF AIR BUSINESS COMPETITION LAWS.
INITIATIVE STATUTE.
SA2003RF0051

~

LJv,rNUJ

Deputy Secretary of State

Dear Mr. Shelley:
Pursuant to the provisions of sections 9004 and 336 ofthe Elections Code, you are
hereby notified that on this day we mailed our title and summary to the proponents of the
above-identified proposed initiative.
Enclosed is a copy of our transmittalletter to the proponents, a copy of our title and
summary, a declaration of service thereof, and a copy of the proposed measure.
According to information available in our records, the names and address of the
proponents are as stated on the declaration of service.
Sincerely,

, [ZvCJCG f);1IC/1 f
TRICIA KNIGHT
Initiative Coordinator
For

TK
Enclosures

BILL LOCKYER
Attorney General

'J

Date: December 15, 2003
File No.: SA2003RF0051

The Attorney General of California has prepared the following title and summary of the chief
purpose and points of the proposed measure:
LIMITATIONS ON ENFORCEMENT OF UNFAIR BUSINESS COMPETITION LAWS.
INITIATIVE STATUTE. Amends unfair business competition laws to: limit individual's right
to sue by allowing private enforcement only if that individual has been actually injured by, and
suffered financial/property loss because of an unfair business practice; require representative
claims to comply with procedural requirements applicable to class action lawsuits; authorize only
California Attorney General or local public officials to sue on behalf of general public to enforce
unfair business competition laws. Penalties recovered by Attorney General or local prosecutors
to be used only for enforcement of consumer protection laws. Summary of estimate by
Legislative Analyst and Director of Finance offiscal impact on state and local governments:
Unknown fiscal impact on the state depending on whether the measure increases or decreases
court workload related to unfair competition lawsuits; unknown potential costs to local
governments, depending on the extent to which diverted funds are replaced.

October 22, 2003

~CE/~~

VIA PERSONAL DELIVERY

OCT 222003

The Honorable Bill Lockyer
Attorney General
1300 I Street
Sacramento, CA 95814

Re:

INITIATIVE COORDINATOR
ATTORNEY GENERAl'S OFFICE

Request for Title and Summary- Initiative Constitutional Amendment

Dear Mr. Lockyer:
Pursuant to Article II, Section 10(d) of the California Constitution and Section 9002 of
the Elections Code, I hereby request that a title and summary be prepared for the attached
initiative constitutional amendment. Enclosed is a check for $200.00. My residence address is
attached.
All inquires or correspondence relative to this initiative should be directed to Nielsen,
Merksamer, Parrinello, Mueller & Naylor, LLP, 1415 L Street, Suite 1200, Sacramento, CA
95814, (916) 446-6752, Attention: Richard D. Martland.
Thank you for your assistance.
Sincerely,

Enclosure: Proposed Initiative
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October 22, 2003

VIA PERSONAL DELIVERY
The Honorable Bill Lockyer
Attorney General
1300 I Street
Sacramento, CA 95814

Re:

INITIATIVE COORDINATOR
ATTORNEY GENERAL's OFFICE

Request for Title and Summary- Initiative Constitutional Amendment

Dear Mr. Lockyer:
Pursuant to Article IT, Section 10(d) of the California Constitution and Section 9002 of
the Elections Code, I hereby request that a title and summary be prepared for the attached
initiative constitutional amendment. Enclosed is a check for $200.00. My residence address is
attached.
All inquires or correspondence relative to this initiative should be directed to Nielsen,
Merksamer, Parrinello, Mueller & Naylor, LLP, 1415 L Street, Suite 1200, Sacramento, CA
95814, (916) 446-6752, Attention: Richard D. Martland.
Thank you for your assistance.

Enclosure: Proposed Initiative

SP.2C03IZ-FDD$ I
Proposed 17200 Amendments

SEC. 1.

Findings and Declarations of Purpose

The People of the State of California find and declare that:
(1) This state's unfair competition laws set forth in Sections 17200 and 17500 of
the Business and Professions Code are intended to protect California businesses
and consumers from unlawful, unfair, and fraudulent business practices.
(2) These unfair competition laws are being misused by some private attorneys
who
(a) file frivolous lawsuits-as a means of generating attorneys' fees without
creating a corresponding public benefit;
(b) file lawsuits where no client has been injured in fact;
( c) file lawsuits for clients who' have not used the defendant's product or
service, viewed the defendant's advertising, or had any other business
dealing with the defendant;
(d) file lawsuits on behalf of the general public without any accountabiIlty
to the public and without adequate court supervision.
(3) Frivolous unfair competition lawsuits clog our courts and cost taxpayers. Such
.lawsuits cost California jobs and economic prosperity, threatening the survival of
small businesses and forcing businesses to raise their prices or to layoff
employees to pay lawsuit settlement costs or to relocate to states that do not permit
such lawsuits.
(4) It is the intent of California voters in enacting this Act to eliminate frivolous
unfair competition lawsuits while protecting the right of individuals to retain an
attorney and file an action for relief pursuant to this chapter.
(5) It is the intent of the California voters in enacting this Act to prohibit private
attorneys from filing lawsuits for unfair competition where they have no client
who has been injured in fact under the standing requirements of the United States .
Constitution.
(6) IUs the intent of California voters in enacting this Act that only the California
Attorney General and local public officials be authorized to file and prosecute
actions on behalf of the general public.
(7) It is the intent of California voters in enacting this Act that the Attorney
General, district attorneys, county counsels, and city attorneys maintain their
public protection authority and capability under the unfair competition laws.
(8) It is the intent of California voters in enacting this Act to require that civil
penalty payments be used by the Attorney General, district attorneys, county
counsels and city attorneys to strengthen the enforcement of California's unfair
competition and consumer protection laws.
-1-

SEC. 2
to read:

Section 17203 of the California Business and Professions Code is amended

§ 17203. Injunctive ReJief - Court Orders
Any person who engages, has engaged, or proposes to engage in unfair
competition may be enjoined in any court of competent jurisdiction. The court
may make such orders or judgments, including the appointment of a receiver, as
may be necessary to prevent the use or employment by any person of any practice
which constitutes unfair competition, as defined in this chapter, or as may be
necessary to restore to any person in interest any money or property, real or
personal, which may have been acquired by means of such unfair competition.
Any person may pursue representative claims or relief on behalf of others only if
. the claimant meets the standing requirements of Section 17204 and complies with
Code of Civil Procedure Section 382, but these limitations do not apply to claims
brought under this chapter by the Attorney General, or any district attorney, county
counsel. city attorney. or city prosecutor in this state.
SEC. 3
to read:

Section 17204 of the California Business and Professions Code is amended

§ 17204. Actions for Injunctions by Attorney General, District Attorney,
County Counsel, and City Attorneys
Actions for any reliefpursuaDt to this chapter shall be prosecuted exclusively in
a court of competent jurisdiction by the Attorney General or any district attorney
or by any county counsel authorized by agreement with the district attorney in
actions involving violation of a county ordinance, or any city attorney of a city, or
city and county, having a popUlation in excess of750,000, and, with the consent of
the district attorney, by a city prosecutor in any city having a full-time city
prosecutor or, with the consent of the district attorney, by a city attorney in any
city and county in the name of the people of the State of California upon their own
complaint or upon the complairit of any board, officer, person, corporation or
association or by any person acting fox the inte!estS of itself, its membels OI the
general public who has suffered injury in fact and has lost money or property as a
result of such unfair competition.
SEC. 4
to read:

Section 17206 of the California Business and Professions Code is amended

§ 17206. Civil penalty for violation of chapter
(a) Any person who engages, has engaged, or proposes to engage in unfair
competition shall be liable for a civil penalty not to exceed two thousand
five hundred dolIars ($2,500) for each violation, which shall be assessed
and recovered in a civil action brought in the name of the people of the
-2-

State of California by the Attorney General, by any district attorney, by any
county counsel authorized by agreement with the district attorney in actions
involving violation of a county ordinance, by any city attorney of a city, or
city and county, having a population in excess of 750,000, with the consent
of the district attorney, by a city prosecutor in any city having a full-time
city prosecutor, or, with the consent of the district attorney, by a city
attorney in any city and county, in any court of competent jurisdiction.
(b) The court shall impose a civil penalty for each violation of this
chapter. In assessing the amount of the civil penalty, the court shall
consider anyone or more of the relevant circumstances presented by any of
the parties to the case, including, but not limited to, the following: the
nature and seriousness of the misconduct,. the number of violations, the
persistence of the misconduct, the length of time over which the misconduct
occurred, the willfulness of-the defendant's misconduct, and the defendant's
assets, liabilities, and net worth.
(c) If the action is brought by the Attorney General, one-half of the
penalty collected shall be paid to the treasurer of the county in which the
judgment was entered, and one-half to the State General Fund. If the action
is brought by a district attorney or county counsel, the penalty collected
shall be paid to the treasurer of the county in which the judgment was
entered. Except as provided in subdivision (d), if the action is brought by a
city attorney or city prosecutor, one-half of the penalty collected shall be
paid to the treasurer of the city in which the judgment was entered, and
one-half to the treasurer of the county in which the judgment was entered.
The aforementioned funds shan be for the exclusive use by the Attorney
General. the district attorney, the county counsel and the city attorney for
the enforcement of consumer protection laws.
(d) If the action is brought at the request of a board within the Department
of Consumer Affairs or a local consumer affairs· agency, the court shall
determine the reasonable expenses incurred by the board or local agency in
the investigation and prosecution of the action.
Before any penalty collected is paid out pursuant to subdivision (c), the
amount of any reasonable expenses incurred by the board shall be paid to
the state Treasurer for deposit in the special fund of the board described in
Section 205. If the board has no such special fund, the moneys shall be
paid to the state Treasurer. The amount of any reasonable expenses
incurred by a local consumer affairs agency shall be paid to the general
fund of the municipality or county that funds the local agency.
(e) If the action is brought by a city attorney of a city and county, the
entire amount of the penalty collected shall be paid to the treasurer of the
city and county in which the judgment was entered for the exclusive use by
the city attorney for the enforcement of consumer protection laws.
However, if the action is brought by a city attorney of a city and county for
·3·

the purposes of civil enforcement pursuant to Section 17980 of the Health
and Safety Code or Article 3 (commencing with Section 11570) of Chapter
10 of Division 10 of the Health and Safety Code, either the penalty
collected shall be paid entirely to the treasurer of the city and county in
which the judgment was entered or, upon the request of the city attorney,
the court may order that up to one-half of the penalty, under court
supervision and approval, be paid for the purpose of restoring, maintaining,
or enhancing the premises that were the subject of the action, and that the
balance of the penalty be paid to the treasurer of the city and county.
SEC. 5
to read:

Section 17535 of the California Business and Professions Code is amended

§ 17535. Obtaining Injunctive Relief
Any person, corporation, firm, partnership, joint stock company, or any
other association or organization which violates or proposes' to violate this
chapter may be enjoined by any court of competent jurisdiction. The court
may make such orders or judgments, including the appointment of a
receiver, as may be necessary to prevent the use or employment by any
person, corporation, finn, partnership, joint stock company, or any other
association or organization of any practices which violate this chapter, or
which may be necessary to restore to any person in interest any money or
property, real or personal, which may have been acquired by means of any
practice in this chapter declared to be unlawful.
Actions for injunction under this section may be prosecuted by the
Attorney General or any district attorney, county counsel, city attorney, or
city prosecutor in this state in the name of the people of the State of
California upon their own complaint or upon the complaint of any board,
officer, person, corporation or association or by any person acting fOt the
inteIests of itself, its membeJs OJ the genetaJ public who has suffered injury
in fact and has lost money or property as a result of a violation of this
chapter. Any person may pursue representative claims or relief on behalf of
others only if the claimant meets the standing requirements of this Section
and complies with Code of Civil Procedure Section 382. but these
limitations do not apply to claims brought under this chapter by the
Attorney General. or any district attorney, county counsel. city attorney, or
city prosecutor in this state.
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SEC. 6
. to read:

Section 17536 of the California Business and Professions Code is amended

§ 1753(:i. Penalty for violations of cbapter; Proceedings; Disposition of
proceeds
(a) Any person who violates any provision of this chapter shall be liable
for a civil penalty not to exceed two thousand five hundred dollars ($2,500)
for each violation, which shall be assessed and recovered in a civil action
brought in the name of the people of the State of California by the Attorney
General or by any district attorney, county counsel, or city attorney in any
court of competent jurisdiction.
(b) The court shall impose a civil penalty for each violation of this
chapter. In assessing the amount of the civil penalty, the court shall
consider anyone or more of the relevant circumstances presented by any of
the parties to the case, including, but not limited to, the following: the
nature and seriousness of the misconduct, the number of violations, the
persistence of the misconduct,the length of time over which the misconduct
occurred, the Willfulness of the defendant's misconduct, and the defendant's
assets, liabilities, and net worth.
(c) If the action is brought by the Attorney General, one-half of the
penalty collected shall be paid to the treasurer of the county in which the
judgment was entered, and one-half to the State Treasurer.
If brought by a district attorney or county counsel, the entire amount of
penalty collected shall be paid to the treasurer of the county in which the
judgment was entered. Ifbrought by a city attorney or city prosecutor,
one-half of the penalty shall be paid to the treasurer of the county and
one-half to the city. The aforementioned funds shall be for the exclusive
use by the Attorney General. district attorney. county counsel and city
attorney for the enforcement of consumer protection laws.
(d) If the action is brought at the request of a board within the Department
of Consumer Affairs or a local consumer affairs agency, the court shaII
determine the reasonable expenses incurred by the board or local agency in
the investigation and prosecution of the action.
Before any penalty collected is paid out pursuant to subdivision (c), the
amount of such reasonable expenses incurred by the board shall be paid to
the State Treasurer for deposit in the special fund of the board described in
Section 205. If the board has no such special fund the moneys shall be paid
to the State Treasurer. The amount of such reasonable expenses incurred by
a local consumer affairs agency shall be paid to the general fund of the
municipality which funds the local agency_
(e) As applied to the penalties for acts in violation of Section 17530, the
remedies provided by this section and Section 17534 are mutually
exclusive.
-5-

SEC. 7
In the event that between July 1, 2003, and the effective date
of this measure, legislation is enacted that is inconsistent with this measure,
said legislation is void and repealed irrespective of the code in which it
appears.
SEC. 8
In the event that this measure and another measure or
measures relating to unfair competition law shall appear on the same
statewide ejection ballot, the provisions of the other measures shall be
deemed to be in conflict with this measure. In the event that this measure
shaI1 receive a greater number ofafflrmative votes, the provisions of this
measure shall prevail in their entirety, and the provisions of the other
measure relating to unfair competition law shall be null and void.
SEC. 9
If any provision of this Act, or part thereof, is for any reason
held to be invalid or unconstitutional, the remaining provisions shall not be·
affected, but shall remain in full force and effect, and to this end the
provisions of this Act are severable.

##
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